
 
 

 
 

Press Release 

 

A FOREIGN ESTATE REQUIRES CAREFUL PLANNING 

 

With the relaxation of South African Foreign Exchange Controls and more investors seeking to 

diversify risk, many are creating offshore estates. People often don’t think about what the 

offshore probate formalities might be, what the death duties position might be, and what other 

effects the death of the investor will bring about. 

This is according to David Knott, fiduciary expert at Private Client Trust, a division of Private 

Client Holdings, who says that in many instances, a South African Will would be acceptable and 

recognised in that foreign jurisdiction, provided of course it complies with the South African 

formalities.  

Forced heirship and the rules in other countries 

Many countries either follow the Anglo Saxon or English rules of inheritance whilst many of the 

European countries follow civil law. Those rules, whether Anglo Saxon or civil also found their 

way to the colonies that the country in question settled. For example many of the West African 

colonies adopted the French Napoleonic code whereas those settled by the English would have 

adopted the Anglo Saxon rules. Interestingly in South Africa we a have a hybrid as the original 

settlers to what is now South Africa were the Dutch, where Roman Dutch law prevailed. Once 

the Cape had fallen to the British for the second time, gradually their influence prevailed in many 

instances.  

If there is only a local will, the local executor, once appointed, would then need to appoint an 

agent in the foreign jurisdiction to deal with the foreign estate and effect a distribution to the 

heirs. A single world-wide Will is workable in many instances where there are no forced heirship 

rules in place,” explains Knott.  “There are no such rules in the common offshore havens such 

as Jersey, Guernsey or Isle of Man.” 

“Due advice and caution must be taken where forced heirship rules apply, for example in 

Scotland or in many European countries. In France, the freedom to dispose of assets is 

restricted if the deceased is survived by either descendants or ascendants. Descendants are 



 
 

 
preferred over ascendants and interestingly, a spouse is not regarded as a forced heir. If the 

deceased is survived by one child, that child must receive at least one half of the estate; where 

two children survive they must share equally two-thirds of the estate and if three or more 

children survive they must share equally three-quarters of the estate.” 

“Spain, Belgium, Portugal and most other European countries all have differing rules. Several 

jurisdictions demand that any fixed property in that country can only devolve under descendants 

and failing them, ascendants and only if none upon remoter beneficiaries. Matters complicate 

considerably once an estate is held in an Islamic country.” 

One “world-wide Will” or separate Wills for each jurisdiction? 

However, according to Knott, whether there are forced heirs or not, obtaining the necessary 

local documents in a manner acceptable to the foreign probate office could take up some time, 

for example translations may be required and for this reason many would rather execute a 

separate Will in the foreign jurisdiction.  

“One would need to identify an acceptable foreign executor to draft the offshore Will to ensure 

that all necessary requirements are met. Care must also be taken that the local Will and the 

foreign Will do not revoke each other and it is clear which estates must be dealt with in terms of 

that particular Will.” 

Generally, your offshore estate would be liable for estate duty in South Africa and may also 

attract some death duties abroad, depending on the amount. We have tax treaties with many 

countries to ensure that assets are not taxed twice, and the local tax authority would allow a 

credit here against any foreign tax paid in terms of the treaty. 

“If you might have been born or lived in the foreign country where investments are held, the 

foreign tax authority might be keen to deem you still domiciled in that country and so claim 

death duties on your world-wide estate. Should this apply, it would be prudent for you to execute 

a declaration of domicile confirming when you gave up your domicile of birth and acquired a 

domicile of choice in South Africa to avoid this argument later.” 

Knott concludes that whilst fiduciary experts cannot be expected to know what the probate 

requirements are in every jurisdiction world-wide, it is still extremely prudent to contract the 

services of such a specialist who at least knows when to anticipate problems and also who one 

needs to consult with.  



 
 

 
For more information contact Private Client Holdings on (021) 671 1220 or visit 

www.privateclient.co.za. 

 

Ends 

About Private Client Holdings 

Private Client Holdings was founded as a corporate tax consultancy in Cape Town, South Africa in 1990.  

Since then, the company has developed into a full spectrum Asset and Wealth Management Company 

and multi-Family Office with six specialist divisions: Wealth Management, Portfolio Management, 

Financial Services, Fiduciary Services, Cash Management and Risk Management.  

Private Client Holdings (PCH) are taking the lead in Southern Africa when it comes to providing high net 

worth families with an all-inclusive wealth management solution and recently secured 2nd position overall 

in the TOP WEALTH MANAGER: BOUTIQUES in the INTELLIDEX TOP PRIVATE BANKS & WEALTH 

MANAGERS AWARDS 2019. They also placed 3rd in the Passive Lump-sum Investor award and 2nd in 

the Successful Entrepreneur award. The award they are most proud of is placing 2nd in the People’s 

Choice Award - an award based purely on feedback from a confidential client survey. 

 

Private Client Portfolios, the Portfolio Management arm of Private Client Holdings has been awarded the 

title of “Best Investment Advisory Team – South Africa 2019” in the Capital Finance International Award – 

this London based CFI.co awards programme identifies individuals and organisations worldwide that truly 

add value through best practice within their industry. 

 

 

Disclaimer 

PRIVATE CLIENT HOLDINGS IS AN AUTHORISED FINANCIAL SERVICES PROVIDER (LICENSE 

#613) 

Private Client Holdings has taken care to ensure that all the information provided herein is true and 

accurate. Private Client Holdings will therefore not be held responsible for any inaccuracies in the 

information herein. The above press release does not constitute advice and the reader should contact the 

author for any related concerns. Private Client Holdings shall not be responsible and disclaims all loss, 

liability, or expense of any nature whatsoever which may be attributable (directly, indirectly, or 

consequentially) to the use of the information provided. 


